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HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE

District : Sonitpur

In The Court of the Munsiff No. 1, Tezpur, Sonitpur
Present  : Smt. G. Rabha, AJS

___Thursday, the _ 8th _ day of __Dec/ 2011

Title Suit No. 70 /2008

1. Shahjahan Hussain………………….                              plaintiff

– Versus   –

1. Md. Jakir Husasain …………………..                        Defendnat 

This Suit coming on for final hearing on(1)     1-12-11

(1) Give date or dates, 26-8-09,8-9-09, 9-2-11, 15-3-11
in the presence of

Mr. P.K. Dutta, Senior Advocate

                                                                                

Mr. A.K. Mahanta, Advocate

and having stood for consideration to this day 8-12-2011 the Court delivered 
the following Judgment:-

Judgment

1. The suit  at  hand has been instituted under the Assam Urban 

Rent Control Act,1972, for eviction of tenant and for recovery 

of arrears of rent

Advocate(s) /

Pleader(s)

Plaintiff(s) /

Petitioner(s)

for

Advocate(s) /

Pleader(s)
for

Defendant(s) /

Opposite Party



2. The description of the rented premises as per schedule in the 

plaint is mentioned as:

One  Assam  type  room  bearing   municipality 

holding number:1537, Ward no-6, Tezpur, Town.

3. The case of the plaintiff  as  per  his  plaint,  is  that,  Shahjahan 

Hussain,  (hereinafter  referred  to  as  the  plaintiff)  has  entered 

into written rent agreement for five years vide agreement dated 

April’2003 and rented out one Assam type room to Md. Jakir 

Hussain  (hereinafter  referred  to  as  the  defendant),  in  lieu  of 

monthly rent of Rs. 600/-, for business purpose. The plaintiff 

stated in his plaint that as per agreement every month rent is 

due  on  the  7th day  of  the  succeeding  month,  to  which  the 

defendant agreed and abided by the terms till March’2008. The 

plaintiff  disclosed  that  the  defendant  had  failed  to  pay  the 

monthly  rent  from  the  month  of  April’2008   onwards  and 

became defaulter in the eyes of law. The plaintiff submits that 

since the defendant is defaulter, he is liable to be evicted from 

the  suit  premises.  The  plaintiff  further  pleaded  that  the  suit 

room is at present in deplorable condition, so he has bonafide 

requirement for repair works of the suit premises. Hence this 

suit has been filed.

4. The defendant  appeared before this court but failed to adduce 

written  statement  with  the  stipulated  period  of  90  days  as 

prescribed under Order –VIII Rule-1 of CPC and accordingly 

this Court vide order dated 18-5-09 proceeded the case expartee 

and further vide order  dated 14-8-2009, this Court rejected the 



written  statement  and  directed  that  this  suit  will  proceed 

expartee. Accordingly the suit proceeded, the plaintiff adduces 

plaintiff  witnesses  but  the  defendant  was  not  given  an 

opportunity for cross-examination.

5. The defendant on being aggrieved by the order  of ex-partee 

proceeding,  he had filed  a  revision before the  Hon’ble  High 

Court challenging the expartee order and interalia praying for 

an opportunity for cross-examination. 

6. The  revision  petition  bearing  no  CRP  no:  341/2009  was 

registered an vide order dated 2-2-2010, the revision petition 

was allowed by the Hon’ble High Court  and  this Court  has 

been directed as follows,

“ … to allow the defendant/ revision petitioners to 

cross-examine the plaintiff witnesses by recalling 

them and also to hear the arguments. However, it is 

made clear that the defendants shall not be allowed 

to  adduce  any  evidence  and  such  cross-

examination shall not be in respect of any defence 

that could have been taken by the defendant in the 

written statement” 

7. Plaintiff  had  examined  two  witnesses  named  PW.1  Abid 

Hussain ,the plaintiff himself and PW.2 Samser Ali, brother of 

the plaintiff and exhibited the rent agreement (Ext-1) and rent 

receipt (Ext. 2). The defendant had cross-examined the plaintiff 

witness at length.



8. Considering the legal proposition involve  in the case at hand, 

let  us  frame  two  point  of  determination  for  convenient  of 

discussion,

i. ‘ Whether defendant is defaulter  he Assam Urban Rent 

Control Act,1972?”

ii.  “ Whether the plaintiff has bonafide requirement for the 

suit premises?”

  

9. DISCUSSION  DECISION  AND  THE  REASONS 

THEREFORE:

10. Let  us  start  with  the  material  proposition  that  the  plaintiff’s 

status as that of a landlord is not in dispute between the parties.

11. PW-1, the plaintiff had averred that vide written rent agreement 

dated April’2003,(Ext-1) one Assam type room was rented out 

to the defendant, for five years , in lieu of monthly rent of Rs. 

600/-, for business purpose .PW-1 further averred that as per 

agreement  every  month  rent  is  due  on  the  7 th day  of  the 

succeeding  month,  the  defendant  agreed  and  abided  by  the 

terms till March’2008 but the  cause of action arosed when the 

defendant committed default in payment of rent for the month 

of  April’2008.  PW-1 further  affirmed that  the  defendant  had 

stopped  payment  of  monthly  rent  and  violated  the  terms  of 

agreement  by  making  repairs  of  ceiling  without  any 

consultation.  PW-1  had  averred  that  from  the  month  of 

April’2008 the defendant had committed default on payment of 

rent,  further  the  defendant  had  caused  damage  to  the  suit 

premises, which needs immediate repairs.



12. Mr. P.K Dutta, learned senior counsel on behalf of the plaintiff 

has begun his argument by submitting that it  is  the admitted 

case of the defendants that the rent payable to the plaintiffs, as 

landlord, was Rs.600/-per month.  Mr. P.K Dutta, learned senior 

counsel  has  brought  to  notice  of  this  Court  that  the  suit  is 

proceeding without written statement, so undoubtedly there is 

no pleading of the defendant, but the defendant were allowed to 

cross-examine  on  question  of  law  points,  as  per  direction 

passed by Hon’ble High Court  in C.R.P no.  341/2009 .  This 

being the present status, Mr. P.K Dutta, learned senior counsel, 

questioned the facts raised in cross-examination and submitted 

that  dispute  in  regard  to due  date  of  payment  of  rent  and 

challenging the mode of payment of rent on the ground that it 

has been adjust with the repair cost is without basis. 

13. Mr. Dutta, learned senior counsel had beautifully argued that, 

the party must have his pleading on the basis of which he could 

affirm by evidence and when there is lack of the very basis of 

pleading, the defendant’s case has no foot to stand and all the 

cross-examination based on facts cannot be taken into account 

and this Court is duty bound to shift the chaff from the grain 

and  accept  only  that  portion  of  cross-examination  which  is 

purely based on law. 

14. Mr. Dutta, learned senior counsel has continued his argument 

and pointed out that even after the institution of the suit, the 

defendants  did  not  deposit  the  rent  within  the  due  date  and 

defendants miserably failed to prove that the rent, which had 

fallen due, was offered to the plaintiffs as landlord within the 

due period of time and that it was upon refusal by the landlord 

to accept the rent that the rent was deposited in the Court in 

terms of Section 5 (4) of the Urban Areas Rent Control Act, 

1972.  It  has  been  further  submitted  by  Mr.  Dutta  that  when 

there is default in making payment of rent within the due date 



even  after  a  suit  for  a  tenant's  eviction  is  instituted,  such 

subsequent  development  is  sufficient  to  hold  the  tenant 

defaulter  and  direct  his  eviction.  In  support  of  these 

submissions,  the  learned   senior  counsel  places  reliance  on 

decisions in Biswajit Saha Vs. Shah Farid & anr, reported in 

2009 (3) GLT 241, Shri Jgesh Dey Vs. Monoram Saikia & anr, 

reported in (1988) 2 GLR 222,  and Lahoty brothers Ltd. anr. 

Vs. Kalidas Ghosh, reported in 2006 (3) GLT 534.

 

15. Mr. A. Mahanta, learned counsel,  for the defendants opposed 

the  submission  of  the  plaintiff  and  submitted  that   natural 

justice demands that defendant cannot be totally barred to put 

up his case. Mr. A. Mahanta, learned counsel submitted that at 

this  stage  of  argument  the  plaintiff  cannot  raise  a  plea  for 

rejection of cross-examination based on facts, when the learned 

counsel of plaintiff very well knows that all the questions were 

put  in  his  presence  and the then learned Munsiff,  No.1,  had 

recorded the same without objection and hence the whole cross-

examination is part of record and this Hon’ble Court has to take 

into accounts the cross-examination in whole and not in parts. 

16. Mr. A. Mahanta, learned counsel, argued that the defendants has 

denied he is a defaulter and that there was any due date for 

payment of rent and argued that the landlord was deemed to 

have agreed to have adjust the rent with the repair work, since 

he  did not  raised  objection when the  construction work was 

going  on.  It  is  also  submitted  by  Mr.  A.  Mahanta,  learned 

counsel, that plaintiff had admitted in their plaint a cheque of 

3,600/-  dated  17-7-2008  was  tendered  as  rent  and  it  was 

returned by the plaintiff . Mr. A. Mahanta,  added that since the 

repair works were done, the plaintiff’s requirement for bonafide 



reason for repair also fails, when the suit premises has already 

been repaired, thus this suit should be dismissed .

17. Let  us  start  with  the  legal  proposition.  Whether  evidence 

without  pleading  can  be  accepted;  if  so,  under  what 

circumstances? 

18. Now, let us look back and re-read the order of Hon’ble High 

Court,  on  the  basis  of  which  the  defendant  was  given  an 

opportunity  for  cross-examination.  In  the  revision  petition, 

Hon’ble High Court had  directed as follows,

“ … to allow the defendant/ revision petitioners to 

cross-examine the plaintiff witnesses by recalling 

them and also to hear the arguments.  However, it 

is  made clear that the defendants shall not be 

allowed to adduce any evidence and such cross-

examination  shall  not  be  in  respect  of  any 

defence  that  could  have  been  taken  by  the 

defendant in the written statement” 

19. Thus  on  bare  perusal  of  the  order  goes  to  show  that  the 

defendant  has  been  given  only  limited  scope  for  cross-

examination with a specific order that  cross-examination shall 

not be in respect of any defence that could have been taken by 

the defendant in the written statement.



PURPOSE & SCOPE OF CROSS-EXAMINATION:

20. The purpose of cross-examination is two fold.  While on one 

hand its purpose is to test the veracity of the witness on the 

facts  deposed  in  his  examination,  on  the  other  hand  it  also 

attempts  to  shake  the  credibility  of  the  witnesses.  Thus  the 

whole effort of cross-examination is undertaken with the object 

to weaken, qualify, or destroy the case of the opponent and to 

establish his own case. In the instant case, a limit was imposed 

by the high court  inasmuch as  it  restrained the defendant  to 

propagate its own case through the means of cross examination. 

21. Situated  thus,  I  take  liberty  to  expand  the  discussion on the 

second leg of object of the cross-examination i.e “to establish 

his own case”, which is more relevant in this case at hand. I 

reiterate  that  cardinal  principle  governing  the  leading  of 

evidence in civil suits or “to establish his own case”, is that the 

evidence led must confine to the facts pleaded in the pleadings. 

In  this  instant  case,  the  defendant  did  not  file  the  written 

statement within the stipulated period of time. When the law is 

clear, the learned counsel of defendant,  Mr. Mahanta,  cannot 

fill  up  his  lacuna  with  words  like  ‘Natural  justice”.  The 

principle of natural justice is available not to defendant alone, it 

is equally available to the plaintiff and  more so, where his right 

to lead evidence has been taken away by the statute and it has 

been re-affirmed by the Hon’ble Guwahati High Court in the 

CRP no. 341/2009, Mr. Mahanata, learned counsel of defendant 

cannot seek for blanket protection  .

22. As we know that the defendant was given only limited scope for 

cross-examination,  with  a  specific  order  that  the  defendants 

shall  not  cross-examine in  respect  of  any defence  that  could 



have been taken by the defendant in the written statement. In 

the purview this Court has to elucidate the cross-examination of 

PW-1 to the  extend whether  the defendant  had been able  to 

impeach the accuracy, credibility and value of the evidence of 

PW-1 by subtracting the second object of cross-examination to 

the degree of establishing his case. Thus,  the questions on due 

date of payment of rent and challenging the mode of payment 

of rent,  on the ground that it  has been adjust with the repair 

works, raised by the defendant  is without pleading and this part 

of  cross-examination endeavored to establish defendnat’s case 

is not tenable in law . To put it common parlance, evidence has 

to be led only within the four walls of pleadings. Reliance is 

placed  upon  In  Sayed  and  company  Ors  Vs.  The  State  of 

Jammu  and  Kashmir,  reported  in  (1995)  Supp4  SCC  422, 

wherein it was held that evidence could not be led in since it is 

a settled principle of law that no amount of evidence can be 

looked unless there is a pleading.

23. Considering  the  submission  of  both  sides  as  regard  to  the 

question “whether the defendants is defaulter”, I reiterate that 

the  fact  that  there  was  a  relationship  of  landlord  and  tenant 

between the parties  to the suit  has not  been in dispute.  It  is 

pertinent to point out that the written rent agreement Ext-1 and 

rent  receipt  Ext-2,  adduced  by  plaintiff are  documentary 

evidence, it is settle law that when documentary evidence has 

been  proved,  any  oral  evidence  contradicting  ,  varying  or 

subtracting shall  not be admissible.   I also find force in the 

submission of learned counsel  of plaintiff  that defendant had 

failed  to  impeach  the  accuracy,  credibility  and  value  of  the 

evidence of PW-1  that the rent agreement was for five year and 

that the rent of Rs600/- was payable within the first week of 

each succeeding month according to the English calendar. The 



evidence on record also proves the fact that after the lapse of 

the rent agreement the plaintiff did not renewed it  and during 

cross-examination  the  defendant  could  rebut  the  fact  the 

plaintiff was not paid rent since April’2008. Thus the evidence 

on record proves that the defendant had committed default in 

payment of month rental for the month of April’2008 and the 

subsequent months.

24.  I  would  like  to  point  out  that,  in  regard  to  the  pleading of 

bonafide requirement of suit  premises for repair  works,  the 

defendant did not rebut the pleading that some repair works had 

been done by the defendant, this evidence supports the fact that 

the  suit  room  is  in  deplorable  condition  and  that  the  same 

requires major repairment.  

25. Now, let us come back to the second contention raised by the 

plaintiff,  Section 5 (4) of the Assam Urban Areas Rent Central 

Act, 1972 provides that where the landlord refuses to accept the 

lawful  rent  offered  by  his  tenant,  the  tenant  may  within  a 

fortnight of its becoming due, deposit in Court the amount of 

such rent together with process fees for service of notice upon 

the  landlord,  and  on  receiving  such  deposit,  the  court  shall 

cause a notice of the receipt of such deposit to be served on the 

landlord,  and  the  amount  of  the  deposit  may  thereafter  be 

withdrawn by the landlord on application made by him to the 

Court in that behalf. A tenant who has made such deposit shall 

not; be treated as a defaulter under clause (e) of the proviso to 

sub-section (1) of this Section. Thus, the requirement of Section 

5 (4) of the act is that the tenant has to deposit the rent in the 

Court within a fortnight of its becoming due even during the 

proceeding of the case. 

26. The records reveals that the defendant did not made any effort 

to offer rent,  within a fortnight of its becoming due, or deposit 



it in Court the amount of such rent together with process fees 

for service of notice upon the landlord. Hence I hold that the 

defendant  is  termed  as  defaulter  under  this  Act  for  his 

subsequent default in making the payment of due rent after the 

institution of this eviction suit.

27. In view of discussion and decision aforesaid , I conclude , the 

plaintiff had established his case that the defendant had not only 

committed  default  in  payment  of  rent  from  the  month  of 

April’2008 but he had also failed to pay the subsequent rent 

becoming  due  after  the  institution  of  this  case.  Further,  the 

plaintiff  had  also  established  the  fact  that  he  had  bonafide 

requirement  for  the  suit  room  for  repair  works.  Thus,  the 

plaintiff is entitled to evict the defendant from the suit premise 

and recover the arrear rent.

26. ORDER

1. The suit is allowed on contest with cost. 

2. The plaintiff is entitled to following relief in the decree:

i. Declaration that the defendant is a defaulter.

ii. Right to evict the defendant from the suit premise. 

iii. The plaintiff is further entitled to arrear rent.

3. Prepare the decree accordingly.

4. Thus this Judgment and order is passed under my hand and 

seal of this Court on   8th Dec’2011.

GITALI  RABHA

MUNSIFF NO. 1, TEZPUR



ANNEXURE

PLAINTIFF WITNESSES

PW-1 Shahjahan Hussain

PW-2   Jakir Hussain

Plaintiff Exhibites:

Ext.1 Rent agreement

Ext. 2  Rent receipt book.

Ext.3  Letter dated 17-7-08

Ext.3  Letter dated 25-7-08
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